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Law Offices of Charles M. Tebbutt, P.C. 
451 Blair Blvd., Eugene, OR 97402 

Ph: 541-344-3505 Fax: 541-344-3516 
charlie.tebbuttlaw@gmail.com 

September 5, 2012 
             
 
Hearings Official 
C/O Becky Taylor 
Associate Planner 
Eugene Planning Division 
99 West 10th Avenue 
Eugene, OR 97401 
 
RE: SOUTHEAST NEIGHBORS’ REBUTTAL COMMENTS IN OPPOSITION 

TO DEERBROOK PUD (PDT 12-1) 
 
Dear Ms. Taylor: 
 
  Please consider the following the Southeast Neighbors neighborhood 
association’s (“Southeast Neighbors”) rebuttal comments in opposition to the Deerbrook 
PUD (PDT 12-1).  To begin, Southeast Neighbors points out that the Applicant has 
recently submitted volumes of new information and site plans for the Hearings Official to 
consider.  Much of this information should have previously been disclosed to Southeast 
Neighbors months ago as part of the collaborative land use planning process embodied in 
the Code.  See E.C. 9.7007.  Indeed, only now has the Applicant submitted detailed site 
plans for its “alternative” PUD application – plans that should have been included as part 
of the initial Application.  The result of these constant modifications is that Southeast 
Neighbors must address a moving target – an application that changes form and 
substance depending upon the specific objection at hand.1 

More troubling, however, is how the Applicant responds to the myriad criticisms 
of its Applications.  In some instances, the Applicant claims that its original site plan 
satisfies the PUD standards.  See, e.g., Applicant’s August 22, 2012 Testimony at 11 

                                                
1 That the Applications have taken so many different forms – and have been modified so 
many times – raises concerns that the Southeast Neighbors’ constitutionally protected due 
process rights have been violated.  The numerous and untimely modifications have 
prejudiced Southeast Neighbors’ ability to meaningfully participate in the planning 
process, as Neighbors’ has had only limited time to review and respond to the new 
materials.   
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(original site plan did not propose grading on slopes in excess of 20%, based on 
Applicant’s “averaging” slope methodology).  But in other contexts, the Applicant points 
to its alternative site plan (better understood as Application II) for demonstrating 
compliance with the Code.  See id. at 12 (discussing the “19-lot” rule and applying it to 
Application II).  This trend is similar with how the Applicant seeks to treat the “clear and 
objective” needed housing code.  Sometimes, the Applicant suggests that the Code must 
be applied in a vacuum, using only “clear and objective” criteria.  See, e.g., id. at 7 (code 
does not expressly contain a method by which to measure slope, so any conceivable 
method is appropriate).  But when the Code’s language weighs toward denial, the 
Applicant introduces extraneous information in an attempt to vary the Code’s meaning 
and application.  Id. at 29 (language of code requirement prohibiting stormwater runoff 
from the PUD from damaging natural drainage courses should be set aside in lieu of 
stormwater ordinance and stormwater manual which “comprehensively regulate the 
subject area.”).   

In the end, the same problems plaguing the last three applications are present 
here: shallow, perched groundwater; instable geological formations; and the presence of 
the Amazon Headwaters and its streams.  These conditions and others make development 
of the site irrational, uneconomical, and most importantly, unsustainable under the Code.  
The Applications should be denied. 

 
1. THE APPLICANT HAS NOT SHOWN THAT ITS PROPOSED 

DEVELOPMENT WILL INCLUDE HOMES NEEDED BY THE CITY “AT 
PARTICULAR PRICE RANGES AND RENT LEVELS.” 

 
 The Applicant takes the position that the Needed Housing standard is simply a 
means of encouraging development on vacant lots.  This is incorrect.  As the statute 
plainly evidences, “’Needed Housing’ means housing types determined to meet the need 
shown for housing within an urban growth boundary at particular price ranges and 
rent levels.”  ORS 197.303(1).  At no time has the Applicant discussed how its 
development will create homes “at particular price ranges and rent levels” that satisfy the 
need for housing in the City of Eugene.  As argued by Southeast Neighbors’ in its 
Comments on Application I: 
 

The Applicant must point to an affirmative statement by the City that the type of 
upper class, single-family development proposed here has been identified as 
needed.  It has not done so.  Accordingly, the Application does not satisfy the first 
criterion. 

 
Rather than identify a statement wherein the City acknowledged the type of upper-class, 
single-family housing proposed here as “needed,” the Applicant instead reaffirms its 
contention that once a parcel is listed on the “buildable lands inventory,” the analysis is 
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complete.  But that position ignores the statutory language requiring that the housing type 
proposed be set at “particular price ranges and rent levels” to satisfy the need for future 
housing.  Because the Applicant has failed to demonstrate compliance with this 
provision, the Application should be denied. 
 
2. THE APPLICANT WAS FULLY AWARE OF WHAT “YARDSTICK” TO 

USE WHEN CALCULATING SLOPE, AND ITS PROPOSED SYSTEM OF 
“AVERAGING” SLOPE WOULD LEAD TO ABSURD RESULTS. 

  
 The Applicant again claims that its proposed slope methodology is sufficient 
under the Code.  This argument is wrong for two reasons.  First, the Applicant was fully 
aware of what measuring stick it must use in calculating the slope requirement, as the 
Applicant itself signed the Application which clearly stated that slope was to be 
calculated based on five-foot contours.  The Applicant reinforces this fact by “agreeing” 
with Staff’s assertion that the Code requires five-foot contours.  Accordingly, the 
Applicant should be held to what was plainly before it at the outset of this process: 
measure slope based on five-foot contours.  Far from being an unreasonable or 
uncommon method of measuring slope, this is accepted professional practice, as 
documented in Southeast Neighbors’ testimony 
 Second, the Applicant’s proposed method of “averaging” slope would lead to 
absurd results.  A developer could effectively develop any site, no matter how extreme, 
by selectively picking specific spots to use as data points in calculating slope.  For 
instance, if a development site contained a large mountain directly in the middle, the 
developer could satisfy the slope criteria by picking data points around the mountain’s 
side.  Obviously, such a methodology would make the prohibition on grading on slopes 
that meet or exceed 20% superfluous.  If there is any ambiguity in the code as alleged, it 
is well-clarified by the Application’s instructions to use five-foot contours. 
 The Applicant also argues, for the first time, that if any measurement is to be 
used, it must be based on 20-foot contours.  To support this argument, the Applicant 
introduces an e-mail from Teresa Bishow.  It is not clear to Southeast Neighbors whether 
Teresa Bishow was herself the “senior city of Eugene staff planner” who helped 
implement the “code update.”  The e-mail purports to provide a negotiated quote of a 
staffer’s personal understanding of the City’s intent in passing the code updates.  In 
particular, the e-mail states that the requirements were based on the South Hills Study, 
which itself was based on USGS maps.  USGS maps typically use 20-foot contours.  The 
Applicant strings together these facts to suggest that the USGS’ 20-foot contours should 
be used as a metric for measuring slope, because that was the alleged intent of the City, 
as recollected years later by a “senior” city planner.  Obviously, the e-mail in question 
lies at the fringe of evidentiary credibility (and would likely be inadmissible in any 
formal evidentiary setting), as what a single person may or may not have thought about a 
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legislative process which concluded years ago is certainly not legislative history.2  But 
more importantly, it is entirely irrelevant to the case at hand, as the City’s own PUD 
Application and the Applicant’s representations resolve any ambiguity over what 
“yardstick” is to be used in measuring slope as applied to these Applications.   
 Furthermore, the Applicant’s portrayal of the various “slope” methodologies is 
entirely inaccurate.  Mr. Matthew’s slope methodology is no different than that proposed 
by the City – a proposal expressly accepted by the Applicant.  The only possible 
distinction between the two processes is that Mr. Matthews used a computer to help him 
accurately determine slope; the City did not and, as a result, admitted that its slope map 
was fairly “rudimentary.”  Southeast Neighbors simply took the City’s slope map (based 
on the Applicant’s own contour map), and the City’s indicated methodology, and then 
used a more accurate means of actually measuring the slope contours contained on the 
Applicant’s map.  Importantly, the Applicant has not challenged Mr. Matthews’ map as 
inaccurate or incorrect.  Instead, the Applicant tries to paint the five-foot contour method 
of measuring slope as having a “lesser quality pedigree.”  But whatever a slope 
methodology’s “pedigree” may be, its lineage has absolutely no bearing on its legal 
applicability, especially when the PUD application form plainly describes how to 
measure slope.   
 The Code’s slope requirement must be given meaning.  Under the Applicant’s 
proposed interpretation, a developer could satisfy this criterion by picking any two points 
on the development site and averaging the slope between them.  Such an interpretation 
would render the slope prohibition meaningless and must therefore be rejected.  
Southeast Neighbors’ method is based on (1) the PUD Application Form, (2) Applicant’s 
own contour map, (3) City Staff’s slope map, and (4) the Applicant’s own 
acknowledgment (in Application II) that it accepts the City’s slope map.  Accordingly, 
the Hearings Official should apply the five-foot contour requirement and, 
consequentially, deny the Application, as the Applicant has proposed grading on slopes 
that meet or exceed 20% in both Application I and Application II. 
 
3. THE PROPOSED PUD WILL NOT DISPERSE MOTOR VEHICLE 

TRAFFIC ONTO MORE THAN ONE PUBLIC LOCAL STREET. 
 
 The Code states, in relevant part: 
 

“The street layout of the proposed PUD shall disperse motor vehicle traffic onto 
more than one public local street when…the sum of proposed PUD lots and the 

                                                
2 It is somewhat ironic that the Applicant soundly rejected the five-foot contour 
requirement as being outside the Code’s requirements, but then introduces hearsay 
evidence in an attempt to argue that 20-foot contours should be used instead.    
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existing lots utilizing a local street as the single means of ingress and egress 
exceeds 19.” 

 
E.C. 9.8325(6)(c).  The Applicant argues that the “19-lot Rule” is nothing more than a 
public safety rule and, as a result, should apparently be treated with some leniency.  This 
is another example of how the Applicant treats some provisions of the Code as “clear and 
objective,” while arguing that other requirements (ones that typically weigh against 
approval) should be loosely applied.  In this instance, the Applicant interprets the 19-Lot 
Rule as applying a “more than one route” or “dispersion” standard.  Of course, neither of 
those terms is used in the Code.  To the contrary, the Code is quite plain as to what the 
19-Lot Rule requires: if the total of the proposed PUD lots (47 or 75, depending on the 
Application) and the number of existing lots utilizing a local street (hundreds if not 
thousands for West Amazon) exceeds 19 (it does), then the street layout of the PUD must 
disperse traffic onto more than one public local street.  Here, the street layout of the 
Applicant’s site plans disperses traffic onto only one public street: West Amazon Drive.  
That is the only public local street allowing ingress or egress to the Deerbrook PUD.  
This means that the Applications have not satisfied this Code requirement and, 
consequently, must be denied.   

Additional comments on interpretation of this point from City staff refer to 
different code sections from the actual PUD Needed Housing code.  Those other sections 
are not relevant to the current application(s) and therefore have no import. 
 
4. THE APPLICATION IS NOT EXEMPT FROM THE GEOTECHNICAL 

REQUIREMENTS OF E.C. 9.6710(6). 
 
 Even though the Applicant submitted a Geotechnical Analysis in its original 
Application, it now claims for the first time that no analysis is required because the entire 
site is part of the City’s Goal 5 inventory and, as a result, exempt from the geotechnical 
requirement.  This argument is flawed for three reasons. 
 First, there is no way of determining whether or how much of the development 
site is actually contained on the City’s Goal 5 inventory for “scenic” areas.  To be sure, 
the waterways present on the property are unquestionably part of the acknowledged Goal 
5 inventory.  As to the “scenic” designation, however, numerous questions abound.  The 
“scenic inventory” map on which the Applicant basis its new exemption argument is 
vague and generalized.  The map is seriously outdated, with wide swaths of present-day 
Eugene not reflected.  Most importantly, there is no specific means of determining 
whether the subject parcel is within any of the shaded, “scenic” areas.  Thus, the map is 
an insufficient means of determining “whether a [Goal 5] resource exists on [this] 
particular site.”  O.A.R. 660-023-0030(3)(a).   
 Second, there is an open question whether the City’s “scenic” Goal 5 Inventory 
was ever formally acknowledged by DLCD.  E.C. 9.6710(3)(f) exempts certain 
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applications from the geotechnical analysis if the land on which development is to occur 
is “included on the city’s acknowledged Goal 5 inventory.”  Acknowledgment is a term 
of art, representing the culmination of a lengthy process in which DLCD formally 
approves (“acknowledges”) a local government’s land use code as being compliant with 
state statute, including the Statewide Planning Goals.  At this point, Southeast Neighbors 
has been unable to determine whether DLCD ever formally acknowledged the City’s 
Goal 5 Inventory for scenic resources.  Communications to the City and to DLCD have 
not revealed any documents in which the formal acknowledgment process of the Goal 5 
scenic inventory ever occurred.  If the scenic inventory designations were never formally 
acknowledged by DLCD, then they have no bearing on the exception to the geotechnical 
analysis, which applies only to the City’s “acknowledged Goal 5 inventory.”  
 Third, exempting the Applications from the requisite geotechnical analysis would 
usurp the protections Goal 5 is meant to afford to our sensitive natural areas.  The 
purpose of Goal 5 is to “protect natural resources and conserve scenic and historic areas 
and open spaces.”  See O.A.R. 660-015-0000(5).  Along those lines, O.A.R. 660-023-
0230 defines “scenic view” sites as “lands that are valued for their aesthetic 
appearance.”3  The Code, on the other hand, exempts certain applications from 
completing geotechnical analyses where development will occur on lands contained in 
the acknowledged Goal 5 inventory.  The reason for this exemption is not self-evident, 
although it stands to reason that compliance with the geotechnical requirements is 
unnecessary when development is proposed in typical Goal 5 areas, such as the riparian 
areas contained on the subject property.  Development in those areas is more closely 
curtailed by other specific ordinances, such as the /WR Water Resources Conservation 
Overlay Zone, which strictly regulate construction practices in Goal 5 areas and afford 
greater protections to the environment.  Here, however, the exemption makes little sense, 
as exempting the entire development site from the geotechnical analysis would have the 
exact opposite effect that Goal 5 seeks to attain, as it would result in the unregulated 
development of areas that “are valued for their aesthetic appearance.”4   
 Because the development site is not exempt from the geotechnical analysis, the 
Hearings Official should closely scrutinize the testimony received on the geological 
conditions at the site. 
 
5. THE APPLICANT HAS NOT SATISFIED THE APPLICABLE CODE 

REQUIREMENT FOR A GEOTECHNICAL ANALYSIS.   
 
 The Needed Housing parameters for the Geotechnical Analysis require: 
                                                
3 It was not mandatory for the City to inventory this specific category of natural 
resources.  O.A.R. 660-023-0230(2).   
4 This doesn’t take into consideration the public safety concerns posed by development of 
the site absent an accurate geotechnical analysis.    
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(a)  That the proposed development activity will not be impacted by existing or 
potential stability problems or any of the following site conditions: springs or 
seeps, depth of soil bedrock, variations in soil types, or a combination of these 
conditions; or  
 
(b)  If proposed development activity will be impacted by any of the conditions 
listed in (a), the methods for safely addressing the impact of the conditions.  

 
Here, Southeast Neighbors (along with other individuals) submitted information 
questioning the conclusions of the Applicant’s Engineering Geologists.  Neighbors’ own 
expert reviewed the information contained in the Applicant’s analysis, inspected the 
conditions at the site, and researched specific landslide maps and other information.  The 
available data led Southeast Neighbors to conclude that there are existing and potential 
stability problems as well as issues posed with the perched shallow groundwater in the 
area and variations in soil type.  In effect, Neighbors’ raised serious questions about the 
conclusions of the Applicant’s geologist, pointing out that the conditions at the site 
require a description of the methods for safely addressing “the impact of the conditions,” 
methods the report by the Applicant’s geologist did not (and still does not) provide.  
 In response, the Applicant attacks Southeast Neighbors’ report as relying on the 
wrong data.  In particular, the Applicant argues that Neighbors’ should not have relied 
upon the City’s current Natural Hazards Mitigation Plan or an older DOGAMI map.  This 
argument misses the mark.  Southeast Neighbors’ opinion about the geological instability 
in the area is based upon a variety of sources.  When read in conjunction, these sources 
raise the distinct possibility that geologic conditions as contemplated by the Code are 
present at the site.5  Based upon this possibility, the Applicant must address the key issue, 
as required by the Code: what methods are available for safely addressing the impact of 
the conditions present at the site?   
 Unfortunately, the Applicant has no answers for that question, as it latches on to 
the conclusions contained in its outdated geotechnical analysis.  It is not a matter of 
judgment, or whether Southeast Neighbors (or the Hearings Official) is satisfied with the 
sufficiency of how the impacts of the conditions are safely addressed.  There are 
documented conditions at the site that are simply not addressed at all by the Applicant in 
its report – conditions which require a mitigation and safety assessment before the 
Application can allowed to proceed.   
                                                
5 As noted in Southeast Neighbors’ own geotechnical report, Dr. Schlieder’s 2007 study 
was isolated to only the subject parcel and largely ignored the geological conditions 
found just off-site.  Viewing geologic conditions in isolation can lead to erroneous 
conclusions, especially where, as is the case here, off-site conditions in close proximity to 
the subject parcel are geologically instable.   
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 Finally, and perhaps most importantly, the Applicant again suggests that its five-
year old study for a different PUD is applicable here.  But the Code states otherwise.  
E.C. 9.6710(6) requires that “applications proposing needed housing” shall include a 
certification from an engineer that “the proposed development activity” will not be 
impacted by geological conditions.  The proposed development activity here is a 47-lot 
PUD or a 75-lot PUD brought pursuant to the needed housing code.  It is not the 
development proposed by the Applicant in 2006/2007.  Thus, while “the bedrock, rocks, 
and soils noted in 2007, and certified in 2012, are still the same[,]” the proposed 
development to occur on those bedrock, rocks, and soils is not the same.   This is a new 
PUD application proposing different development activity and, as a result, it requires a 
new geotechnical analysis.  
 The Applications have not satisfied the requirements of E.C. 9.6710.  They should 
be denied.   
 
6. THE APPLICANT HAS NOT COMPLIED WITH E.C. 9.8325(7)(j). 
 
 The Code requires the Applicant to show that its Applications comply with the 
stormwater requirements listed at E.C. 9.6791-9.6797, including stormwater destination, 
pollution reduction, flow control for headwaters area, and source control.  The Applicant 
suggests that its acceptance of the City’s two conditions of approval and introduction of a 
five-year old stormwater study satisfy this standard.6  It does not. 

E.C. 9.6791 requires applicants that propose new development to submit to the 
City documentation establishing “that [stormwater from] the new development will be 
disposed of into existing stormwater drainage facilities that, considering all developments 
that have received tentative or final plan approval…have capacity to handle the 
stormwater runoff that will be generated by the proposed development for the flood 
control design storm.”  E.C. 9.6790(6)(b) builds upon this requirement, prohibiting any 
development within drainage ways when, among other things, the development will 
“increase erosion downstream.”  Merely accepting the City’s two conditions of approval 
does not demonstrate how Application II will comply with these requirements, as the 
Code requires that “applications shall include pollution reduction facilities…[that] treat 
all the stormwater runoff from the development site that will result from the water quality 
design storm.”  E.C. 9.6792(3)(a)(1).   

Moreover, the Applicant’s “stormwater study” (Ex. P to Application I), dated 
February 27, 2007, was based solely on the prior Deerbrook PUD application (containing 
81 lots).  It has not taken into account the extensive modifications made by the Applicant 
when it submitted Application II.  This makes the stormwater study inapplicable and, 
more importantly, irrelevant as to the Applicant’s compliance with this Code 
                                                
6 The Applicant makes no attempt at demonstrating whether Application I satisfies this 
standard, an implicit acknowledgment that the first Application must be denied.  
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requirement.  The Applicant must show how the currently proposed PUD satisfies the 
standards, not how its prior PUD proposal did.  Further, if there is something to take 
away from the outdated study, it’s this: (1) the study did not propose any specific 
pollution reduction technologies, only suggesting that a catch basin inserts could be used; 
(2) regardless of what technology is put in place, the Deerbrook PUD will cause an 
increase in the peak runoff flow of Amazon Creek, raising serious concerns about 
flooding and erosion.   

The Applicant has failed to demonstrate that either of its Applications satisfies 
this code requirement.  The Applications should therefore be denied. 
 
7. THE 1999 PURCHASE AND SALE AGREEMENT CANNOT GIVE 

MEANING TO THE PLAIN LANGUAGE OF THE CODE. 
 
 E.C. 9.8325(9) requires that all proposed dwellings within the PUD be within a 
1/4 mile radius of “an accessible recreation area or open space that is at least 1 acre in 
size and will be available to residents.”  “Open space” is defined by the code as “the 
portion of a development site not devoted to buildings, parking, or driveways.”  
“Development site” is defined as “a tract of land under common ownership or control, 
either undivided or consisting of two or more contiguous lots of record.”  E.C. 9.0500.    
Southeast Neighbors previously pointed out that the Applicant’s chosen method of 
satisfying this standard – using power line easements as a “recreation area or open 
space”– is inconsistent with the plain language of the Code.  This is true for at least three 
reasons: (1) the “open space” must actually be part of the “development site,” not an 
easement running through the site; (2) an “open space” or “recreation area” should never 
contain high-voltage power lines; (3) it is unclear whether the easement will be 
“accessible” to public use.    

Rather than address these issues, the Applicant now claims that its 1999 Purchase 
and Sale Agreement “clarifies” that the parcels containing portions of the BPA easement 
“shall be used for public park purposes.”  Here, again, the Applicant seeks to vary the 
Code’s “clear and objective” requirements when those requirements do not suit the 
Applicant’s needs.  But what the 1999 Agreement says is immaterial to what the Code 
mandates.  The Applicant has not shown that there is an “accessible recreation area or 
open space” that will be “available to residents.”  The Applications should be denied.   
 
8. THE POWER LINE EASEMENTS CANNOT BE USED TO SATISFY E.C. 

9.8325(12)(c). 
 
 The Applicant has submitted another set of supplemental plans, which now show 
that 62% of the “alternative” development area is comprised of three contiguous open 
spaces.  Southeast Neighbors previously argued that the Applicant’s reliance on the BPA 
easement to satisfy this requirement was improper, as the Code clearly states that 
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“contiguous open space areas “ means “open space that is uninterrupted by buildings, 
structures, streets, or other improvements.”  This is a clear and objective standard.  The 
Applicant seeks to vary this standard by referencing the 1999 Purchase and Sale 
Agreement – an Agreement that does not purport to interpret or define anything in the 
Needed Housing code.  As stated above, the 1999 Agreement is immaterial as to the 
application of the needed housing requirements.  Here, high-power voltage lines run 
through the development.  These lines are “structures,” as that term is defined by the 
Code.  E.C. 9.0500 (“Anything constructed or built, an edifice or building of any kind, or 
any piece of work artificially built up or composed of parts jointed together in some 
definite manner.”).  Because the “contiguous spaces” are comprised of the power line 
easement, which itself contains “structures,” the Applications must be denied for failing 
to satisfy this requirement.   
 
9. THE APPLICANT HAS NOT SHOWN COMPLIANCE WITH E.C. 

9.8325(13).   
 
 It is the Applicant’s burden to demonstrate compliance with E.C. 9.8325(13), 
which requires that “[s]tormwater runoff from the PUD will not damage natural drainage 
courses either on-site or downstream by eroding or scouring the natural drainage courses 
or by causing turbidity, or the transport of sediment due to increased peak flows or 
velocity.”  Rather than attempt to show compliance with this requirement, the Applicant 
instead shrugs it off as being encompassed by the Standards Review process.  This 
position represents a fundamental misapprehension of the tentative PUD approval 
process.  The Applicant must satisfy the 13 factors contained in E.C. 9.8325 in its 
tentative PUD application in order to obtain tentative PUD approval – not later down the 
road in the standards review process. 

Additionally, the Applicant incorrectly asserts that Amazon Creek is an 
engineered drainage way, whereas in fact (see Army Corps of Engineers Metro 
Waterways Study), Amazon Creek is (at least in part) a natural waterway, not as the 
Applicant suggests.  Code requirements prohibit net additional discharge into 
downstream natural waterways.7 
                                                
7 The Metro Waterways Report states, in part: 
 
“This reach of the Amazon lies in a residential area and flows through a relatively narrow 
(approx. 100’ wide) riparian corridor between East and West Amazon Drives... This 
reach was not channelized by the Army Corps of Engineers, however, it is possible that 
deepening and straightening occurred through early agricultural practices. The channel is 
moderately incised with active incision occurring approximately 350' north of Martin 
Street. Although there is little meander to the bank-full channel, the low-flow channel 
meanders through rocks, gravel/sand bars, logs, and other woody debris. Riffle and pool 
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 To date, there has been no evidence submitted by the Applicant that the additional 
stormwater runoff from the PUD will not damage natural drainage courses on-site or 
downstream.  Nothing has been introduced which shows how the Applicant will 
eliminate downstream erosion issues caused by additional stormwater runoff originating 
from the PUD.  Instead, the Applicant now apparently contends (as a corollary to its 
“we’ll deal with it in standards review” argument) that E.C. 9.8325(13) is a generalized 
requirement, and that the stormwater ordinances and stormwater manual 
“comprehensively regulate the subject area.”  Thus, the Applicant’s new position is that if 
it can “comply with the provisions of the stormwater regulations, then the applicant has 
complied with the provisions” of this specific requirement.   
 This is yet another rendition of the Applicant’s penchant for treating some 
provisions of the Code as clear and objective, while others as having more flexibility (but 
only if that flexibility weighs toward development).  This argument must be rejected, for 
the Code is unambiguous on this point: the Applicant must prove that its development 
will comply with all the tentative PUD approval criteria, including E.C. 9.8325(13).  
Because the Applicant has not shown how the stormwater runoff from the PUD will not 
damage natural drainage courses, the Applications must be denied.     
 

CONCLUSION 
 
 For the reasons stated herein, and as argued in Southeast Neighbors’ prior written 
and oral testimony, the Applications should be denied. 
 
      Sincerely, 
       
      /s/ Daniel C. Snyder   
      Daniel C. Snyder, Esq. 
      
 
 

                                                                                                                                            
structures along this reach provide a wide array of habitat features typical of natural 
“healthy” streams. The soils along this reach are of a fine textured Bashaw clay alluvium 
that is deep and poorly drained.”  Metro Waterways Study, p. 11 (discussing reach of 
Amazon lying between Martin Street and Snell Street).   
 


